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Abstract

The Tian Shan Policy Center, with the American University of Central Asia, has undertaken a
European Union grant-funded initiative to facilitate research-based policy reform in Kyrgyzstan.'
The —Program to enhance the capacity of NGO*s and institutions to advocate for implementation of
human rights decisions and standards to prevent torture,ll is seeking to 1) document legal and
institutional practices that are effectively used by European, Eurasian and countries of Latin
America and the Caribbean to prevent torture and abuse in detention, along with relevant
international standards 2) share with and train advocates and public officials on the model reforms
and facilitate a dialogue on the best ways to replicate or adapt elements from those models in
Kyrgyzstan and 3) publish and disseminate those models to support more effective advocacy and
on-going reform efforts in Kyrgyzstan.

This report serves as a preliminary assessment of TSPC*s research findings to date. This includes
both desk research and field research of countries, which have been identified as potential models
for consideration in the effort to prevent torture and abuse in detention. Included in the preliminary
report are a set of initial recommendations for Kyrgyzstan based on the most promising aspects of
the models considered, and consultation with Kyrgyz Stakeholders. What follows below are those
recommendations and details about the models from which they were taken. The models which had
the most potential for Kyrgyzstan are highlighted, with additional practices listed for consideration.
The purpose of the report is not to suggest that Kyrgyzstan wholly adopt any of the systems
currently utilized by the States below. It is instead to highlight aspects of models, which have the



Recommendation #1:

In order to ensure the practice of meaningful, independent investigations in cases where there have
been allegations of torture or other forms of abuse of detained persons, by state officials, Kyrgyzstan
must establish a system where such investigations are not performed exclusively by the existing
investigatory or prosecution structures accused of, or having a stake in the outcome of, the abuse.

Recommendation #2:

Kyrgyz legislation regarding the independent mechanism should detail its personal jurisdiction and
subject matter jurisdiction, its reporting and accountability structure, mechanism for submission of
complaints, and any relevant statutes of limitation for complaints.

Recommendation #3:

Any model which is utilized in Kyrgyzstan must be fully funded and resourced. Without the
necessary staff and support, independence will be impossible to achieve. Without proper
resourcing, investigators will be forced to take short cuts and rely on other institutions, which will
undermine their effectiveness.

Recommendation #4:

Kyrgyzstan should create a procedural mechanism where a third party prosecutor (person or entity
separate from the existing office of the prosecutor) may apply to the presiding judge, for permission
to join a criminal case. The applicant should have standing to apply for intervention at any time



Deprivation of Liberty or —nuwenune ceo6ogbl.II® It states that Deprivation of Liberty is defined as
the period after a conviction by a court of law, when a person is isolated from society and sent to a
penal colony, penal settlement, or prison.®

Further, Kyrgyz Law has challenges regarding the timing of its guarantees of procedural rights and
protections for detainees. The Constitution guarantees the right to an attorney from the moment of
factual deprivation of liberty, or —thaktnyeckoro nuweHus csobogbl.ll It does not define this
moment. Article 40 in the CPC notes that right to an attorney begins from the moment of
interrogation and that the right attaches from the moment of actual arrival at the detention facility.’
Article 40 also generally lists all other rights and responsibilities of suspects.I® Article 39 of the
CPC defines —suspectll as person against whom a criminal case was initiated, in respect to which, the
detention is applied on suspicion of committing a crime, before any preventive measure is taken. A
person ceases to be a suspect from the moment when the investigative body renders a decision to
dismiss a criminal case or involves him as accused person.’

Recommendation:

Kyrgyzstan should create a definition for factual detention —thaktunyeckoro 3agep>xaHusll which will
clarify that a person is —factually detained,ll or —apprehendedlIl from the moment at which his or her
freedom of movement is limited, and all procedural safeguards should be triggered from that point.*

PELLEHUIO B OTHOLLIEHWW 06BUHAEMOrO B COBEPLLEHWM NMPECTYMEHNIA, 33 KOTOPbIE YrO/I0BHbIM 3aKOHOM MPeAYCMOTPEHO HakasaHue B BUAE NULLIEHNS
cB060/bI Ha CPOK CBbILLE TPEX NET NPV HEBO3MOXXHOCTY NPUMEHEHWS UHOM 601ee MArKO Mepbl NPeceyeHNs.

% Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013).

® Kyrgyz Criminal Code Section 3 Punishment, Chapter 9 Definition and Goals of Punishment. Types of Punishment, Article 49 (1) Deprivation of
Liberty (2013). Actual Text: Ctatbs 49. JluweHve cBo60AbI

(1) NveHmne cBoGOAbI 3aKMOYAETCS B NPUHYANTENLHOW U30MALMM OCYXAEHHOrO OT 06LLECcTBa MyTeM Hanpas/ieHNs ero B KOMOHWIO-MOCENeHe Um
MOMELLEHNSA B CNPaBUTENbHYIO KOMOHWIO 06LLIEro, YCUIEHHOr0, CTPOroro, 0Co60ro pexxuma nméo B TIOPbMY.

" Constitution of the Kyrgyz Republic, Section 11 Human Rights and Freedoms, Chapter 11 Human Rights and Freedoms, Article 24(5)(2010). Official
Version located on the Website for the Government of the Kyrgyz Republic. http://www.gov.kg/?page_id=263. Accessed on August 2013.

& Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 Rights and Responsibilities of the
Suspect (1) generally and (1)(4) (2013). Actual Text: Ctatbs 40. NpaBa 1 0653aHHOCTM Nogo3peBaemoro (1) Mogo3peBaeMblii MMeeT NpaBo: 1) 3HaTb,
B YeM OH MOJ03peBaeTCs; 2) NONYYUTH KOMMM NMOCTAHOBMIEHMS O BO3BYXEHMM NPOTUB HEro YrofoBHOTO Aena, NPOTOKONa 3aAepaHus; 3) monyunTb
MUCbMEHHOE Pa3bsCHEHVe ero npas; 4) UMeTb 3alLMTHUKA C MOMEHTa NepBOro 4onpoca, a Npy 3afep>xaHum - ¢ MOMeHTa (hakTUHeCKOro AoCTaBNeHNs
ero B OpraH A03HaHWs; 5) faBaTb MOKa3aHWA UM OTKa3aTbCA OT Aadn MOKasaHus; 6) AaBaTb MOKa3aHWA Ha POAHOM A3blKe WK A3bIKE, KOTOPbIM
BMlafieeT; 7) NOnb30BaTbCA YCayramu MepeBoAuvka; 8) MpefcTaBnisTh A0KasaTeNnbCTBa; 9) 3asBNsTb XofataicTBa M 0TBOAbI; 10) 3HAKOMUTLCA C
NPOTOKONaMM CNeACTBEHHbIX [eACTBUIA, NPOBEAEHHbBIX C €ro y4acTveM, 1 MofasaTb 3aMeyaHus, KOTopble BHOCATCA B NPOTOKON; 11) yyacTBoBaTh €
paspelleHns CnefoBaTens B CMEACTBEHHbIX [eACTBMAX, MPOBOAWMbLIX MO €ro XOAATaliCTBY WM XOAATaiCTBY 3alWUTHUKA MO0 3aKOHHOTo
npeacTaBuTens; 12) npuHOCUTL Xanobbl Ha AeiicTBUA paboTHKKa OPraHoB [O3HaHUS, [ECTBMSA 1 peLLeHNs cnefoBaTens, NPoKypopa.

° Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 39 (1) and (4) Suspect (2013). Actual
Text CtaTtbs 39. Mogo3peBaemblii (1) Mogo3peBaeMbIM SBASETCS MLO: 1) B OTHOLLEHWN KOTOPOro BO3GY)KAEHO YrONOBHOE [ef0; 2) B OTHOLIEHUN
KOTOPOro M0 MOAO3PEHNIO B COBEPLLEHWN MPECTYMIEHNS NMPUMEHEHO 3aiepXxaHvie [0 n3bpaHus Mepbl npeceveHmns; Ctatba 39(4) (4) Juuo nepectaet
npebbiBaTb B MOMIOXEHUN MOAO3PEBAEMOr0 C MOMEHTA BbIHECEHWS| OPraHOM CNefCTBUS MOCTAHOBMEHWA O MPeKpalleHun YronoBHOro fena wam
NPUB/IEYEHN €70 B Ka4ECTBE 0OBUHSEMOTO.

10" As described in this report in the section entitled -Notice and Applicability of Procedural Safeguards,lithe Kyrgyz Constitution utilizes the term
—hakTnyeckoro mmwieHns ceobogplll in order to describe —factual detention.ll However, a literal translation of the term would actually be —factual
deprivation of liberty.ll While that is the literal translation, it appears that the intended definition of dakTnueckoro nuwexmns cso6ogpl, is one which
reflects



http://www.gov.kg/?page_id=263

Safequard #2 — Definition and Notice of Rights

As described above, a detained person‘s procedural rights should be explicitly defined and
communicated to him or her from the moment of factual detention (as defined above). If there is no
procedural protection between the moment of factual detention, through the moment of arrival and
registration at a detention facility, these rights could be rendered meaningless. Further if there is no
mechanism to ensure the effectuation of these rights, they are even less likely to be protected.

Recommendation #1
Kyrgyzstan should create a written list of the procedural rights which are guaranteed to all detained
persons, and which could be easily distributed.

Recommendation #2

Procedural rights must attach from the moment of factual detention, and this must be communicated
to the detained person. Rights should be communicated orally upon the moment of factual detention
and then should be given to the detained person in writing, in a language he or she understands,
upon the arrival at the first official facility (police station or detention facility).!* If the detainee
does not speak the official or state language, he or she must be provided with a translator. If he or
she is not a citizen of Kyrgyzstan, the individual must also be allowed to contact his or her
consulate.

Safeguard #3 — Medical Examinations

In Kyrgyzstan, detainees currently should undergo a medical examination any time they are brought
to a temporary detention ward. They should also undergo an examination any time the detainee, his
council, or relatives complain of physical assault by the officers of any preliminary investigation or
on-going investigation. Further a record should be made of this examination. The Administration of
the temporary detention isolation ward is responsible for the aforementioned medical examination. *2

Under Article 199 of the Kyrgyz Criminal Procedural Code, investigators can order a forensic
examination or, in certain cases, request the Court to order a forensic examination.'® There is a new

. Ultimately, it would be advisable to streamline the terms between the Constitution and CPC, such that they are uniform and reflect the current
understanding within the Kyrgyz Legal and Judicial practice. At the moment however, amending the CPC to define the factual detention,
—hakTnyeckoro 3agepxarusll as the moment at which a person‘s freedom of movement is limited would suffice to create the appropriate moment for
ensuring procedural safeguards are given to detainess. Further, a delay on amending the Constitution such that dakTuueckoro 3agepxaHus is used
instead of hakTueckoro nuieHns ceobogel would not create a conflict of laws problem in the interim.

" Bulgarian Criminal Procedural Code, Sections 219 and 55 (1),

12 Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 (5) Rights and Responsibilities of
the Suspect (2013). Actual Text: Tpu Kaxaom AoCTaBfeHUM NOLO3PEBAEMOro B U30NATOP BPEMEHHOTO COLEpXKaHWs, a Takxke npu NocTynieHuu
Xanobbl OT HEro CaMoro, ero 3alWTHYKA, POACTBEHHUKOB O MPUMEHEHNN K HEMY (D3MYECKOrO HaCUns CO CTOPOHbI PabOTHUKOB OPraHoOB A03HaHWA
1 CNeacTBys OH NMOANEXUT 0653aTeNbHOMY MeAULIMHCKOMY OCBMETENbCTBOBAHUIO C COCTaB/IEHVEM COOTBETCTBYIOLLEro AOKYMeHTa. O6s3aHHOCTb
NpOoBefieHNA MEAULIMHCKOrO OCBUAETENbCTBOBAHYA BO3/araeTcs Ha afMUHUCTPALMIO N3019TOpa BPEMEHHOTO COAEPXKaHus.

¥ Criminal Procedural Code of the Kyrgyz Republic, Section 21 General Investigation Conditions, Chapter 25 Expert Examination Enforcement
Article 199 (1) Procedure for Ordering Expert Examination (2013). Actual Text: Ctatba 199. Nopagok HasHaveHus akcnepTusbl (1) MpusHas
HeOoOXOAMMbIM Ha3HaueHue CyfiebHOM aKCnepTW3bl, CeaoBaTeNb BbIHOCUT 06 3TOM MOCTaHOB/IEHME, & B Cy4asX, NMPeAyCMOTPEHHbIX MYHKTOM 3

8



law detailing the qualifications for experts in these examinations,™ but it is still too early to tell how
it will be implemented.

Recommendation #1




The most basic of these standards, is the definition of torture contained within the CAT Convention.
As a State Party to the Convention, Kyrgyzstan is bound by its requirements and definitions.
Torture is defined under the CAT as:

any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a

person for such purposes as obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is suspected of having committed, or

10


http://www2.ohchr.org/english/bodies/cat/opcat/

Degrading Treatment or Punishment, commonly known as the Istanbul Protocol, -is intended to

11





http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm
http://www.oas.org/juridico/english/treaties/a-51.html

mental anguish.II*® Further, where the UNCAT definition spells out torture as being intentionally
inflicted for certain -such purposes asll obtaining information or a confession, etc... the IACPPT
expands the specific purposes that might fall under the category to include —any other purpose.li

A report by the Organization of American States on citizen security and human rights also outlines
States‘ duty to investigate. It states -The duty of the State to investigate conduct affecting the
enjoyment of the right protected in the [American] Convention applies, irrespective of the agent to
which the violation may eventually be attributed. In those cases where conduct is attributed to
individuals, the lack of serious investigation could compromise the international responsibility of the
State. In cases where the conduct may involve the participation of its agents, States have a special
duty to clarify the facts and prosecute those responsible. Lastly, in cas

13


http://www.apt.ch/content/files_res/JurisprudenceGuide.pdf
http://www.cidh.org/countryrep/Seguridad.eng/CitizenSecurity.Toc.htm
http://pa.oxfordjournals.org/content/early/2012/08/06/pa.gss046.full.pdf+html
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http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper



http://www.ohchr.org/EN/Issues/Torture/SRTorture/Pages/Visits.aspx
http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/#wrapper

reporting and special procedures) as well as United Nations Treaty Bodies.”® Several of these
recommendations are specific to torture and ill treatment in detention.*

Best Practice Models For Investigations

This Project assesses best practices that will lead to the eradication of torture. For organizational
purposes, the analysis of those practices has been split into the preventative safeguards that countries
have utilized and the mechanisms for effective investigation. The above-mentioned
recommendations take pieces from several of the best practices and highlight potential for
implementation here in Kyrgyzstan.

The eradication of torture involves both safeguards for its prevention, as well as a robust system for
effective and independent investigations of allegations of torture. The following portion of this
preliminary report focuses on the later piece — investigations. In the context of these cases, there is
the investigation into the original crime that the suspect is detained for, and then the subsequent
investigation into the allegation of torture or abuse. In the examples below, this reports examines
states that have created structures for the investigation of allegations against the police or other state
services.

Kyrgyzstan:
The question of independent investigations cannot be considered without first examining the current

structure for investigations of all kinds of crimes. Investigation of all criminal cases is enforced by
investigators of agencies of prosecution and agencies of the Ministry of Internal Affairs. In specific
cases, criminal investigations can also fall under the National Security agencies, the agency of
Kyrgyz Republic on drug control of criminal-procedural system of Ministry of Justice of Kyrgyz
Republic, financial police and tax police agencies.®® Investigations begin only upon the initiation of
a prosecution.®

Currently Kyrgyz Law foresees the prosecutor as having the right to institute all criminal
proceedings and investigate all criminal cases, with the additional right to delegate the investigation

%8 For a complete review of Kyrgyzstan‘s Human Rights Obligations, see -Kyrgyzstan‘s Compliance with Human Rights Obligations: Compendium of
Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review (UPR), Special Procedures,
and Treaty Bodies, |l Tian Shan Policy Center, 2012.
% For a complete review of Kyrgyzstan‘s Human Rights Obligations, see -Kyrgyzstan‘s Compliance with Human Rights Obligations: Compendium of
Recommendations, Concluding Observations and Decisions of the U.N. Human Rights Council Universal Periodic Review (UPR), Special Procedures,
and Treaty Bodies, |l Section 2.8 Torture and |1l treatment in detention, Tian Shan Policy Center, 2012.
8 Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 161 Investigation Agencies (2013). Actual Text: CTaTbs
161. OpraHbl cneactsus CreAcTBWe MO YronoOBHbIM Aenam MPOW3BOAUTCA B COOTBETCTBWAM C OMpeAeneHHon HacToAawmMm Kogekcom
NOACNeACTBEHHOCTLIO CNef0BaTENAMW OPraHoB NPOKYPaTypbl, BHYTPEHHWX fief], HaLOHaIbHOW 6e30MacHOCTM, N0 KOHTPO/IO HAPKOTWKOB, YToMOBHO-
MCMONHWUTENbHOM CUCTEMBI, PUHAHCOBOV NOANLMN U TAMOXEHHbIX OPraHoB.
81 Kyrgyz Criminal Procedural Code Section 21 General Investigation Conditions Article 165 (1) The beginning of an investigation (2013). Actual
Text: Cratba 165. Hayano npon3soacTea CrefCcTeus
(1) CnepctBme Npou3BOAMTCA TOMbKO MOCNE BO30YXKAEHWA YronoBHOrO Aena. MpoW3BOACTBO TakuX CNeACTBEHHbIX ECTBWIA, Kak OCMOTP MecTa
MPOVCLLIECTBWA W Ha3HaYeHVe 3KCNEPTH3bl BO3MOXHO W [0 BO3OYXAEHWA YTrONoBHOIO Aena.

16



to an investigator.®? For purposes of the Code of Criminal Procedure for the Kyrgyz Republic, the
term investigator is defined as:

—officer of prosecutorial agencies, police officer, national safety officer, tax police officer, customs
officer of criminal-procedural system of Ministry of Justice of Kyrgyz Republic, authorized to
conduct investigation on a criminal case.ll*®

The term investigation is defined as:

—procedural form of pretrial actions of authorized agencies within the stipulated herein authorities to
discover, establish and secure circumstances of a case and charge those who committed the crime

with criminal liability.I®*

While the term investigator is broadly defined in the Code, the Office of the Prosecutor is tasked
with ultimate responsibility for all investigations leading to prosecutions. This creates an inherent

17





http://www.cba.org/jamaicanjustice/pdf/jjsrtf_report_final.pdf
http://www.siu.on.ca/en/unit.php
http://indecom.gov.jm/ici2010_act.pdf

analyzing patterns of abuse and profiles in order to provide some policy guidance and
recommendations for future prevention.

According to a Jamaican civil society leader, —in practice, INDECOM is called, by police, to the
scene of any shooting by police. The law requires the ranking officer on the scene to preserve the
scene and call INDECOM. There has been more (and less) compliance with this requirement by
police, but interestingly, citizens

19





http://www.sepaz.gob.gt/index.php/agreement-12
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf
http://www.caldh.org/analisis.pdf
http://www.wola.org/publications/hidden_powers_in_post_conflict_guatemala
http://www.hrw.org/legacy/press/2002/08/guatemission.htm
http://daccess-ods.un.org/TMP/8121861.html

ratification by the Guatemalan Congress. CICIG*s mandate has been extended twice (in 2009 and
2011), through September 2013 at the time of writing, with its likely final extension until 2015.

CICIG is an independent, UN affiliated, hybrid national-international commission with strong
powers of investigation and a mandate to -support, strengthen, and assistll state institutions
investigating and prosecuting crimes committed in connection with the activities of organized crime
groups and clandestine security organizations.®® The CICIG*‘s mandate is broader than investigation
and its functions include such activities as identifying the structures, activities, modes of operation
and sources of financing of _parallel power® groups, promoting the dismantling of these
organizations and the prosecution of individuals involved in their activities. CICIG also
recommends the legal and institutional reforms necessary for eradicating clandestine security
organizations preventing their re-emergence.

CICIG focuses on high impact cases, typically implicating politically or economically powerful
people. The theory of change and reform is best summed up in its most recent annual report: -the
prosecution of senior former officials conveys a clear message to the people. With a good
investigation, there is no such thing as the perfect crime and the accused party's power is irrelevant,
as is the time that has passed since they committed the crime. There must be no doubt as to the fact
that such individuals will be brought to justice sooner or later.lI*

Under the Agreement, CICIG has the power to —-Collect, evaluate and classify information provided
by any person, official or private entity, non-governmental organization, international organization
and the authorities of other Statesll® and -any official or administrative authority of the State and
any decentralized autonomous or semi-autonomous State entityll is obligated to comply with
requests for —statements, documents, reports and cooperationll without delay.?’

21


http://cicig.org/uploads/documents/mandato/acuerdo_creacion_cicig.pdf#page=14
http://cicig.org/index.php?page=institutional-reform
http://cicig.org/uploads/documents/2012/COM-067-20120911-DOC02-EN.pdf
http://cicig.org/uploads/documents/convenios/mp-cicig.pdf

auxiliary prosecutors, six agents and two members each from the PNC and the Department of
Criminal Investigation (DICRI). Its personnel have all passed a lie-detector test and been appointed
directly by CICIG. ® The main role of FECI is to support investigations in high-impact cases. The
cases overseen by FECI depend upon whether the case fulfills the requirements set forth in CICIG's

22


http://www.crisisgroup.org/~/media/Files/latin-america/36%20Learning%20to%20Walk%20without%20a%20Crutch%20---%20The%20International%20Commission%20Against%20Impunity%20in%20Guatemala.pdf
http://www.crisisgroup.org/~/media/Files/latin-america/36%20Learning%20to%20Walk%20without%20a%20Crutch%20---%20The%20International%20Commission%20Against%20Impunity%20in%20Guatemala.pdf
http://www.americanbar.org/content/dam/aba/directories/roli/guatemala/guatemala_prosecutorial_reform_index_2011.authcheckdam.pdf
http://cicig.org/index.php?page=cases

enactment, local and international NGO*s lobbied donor governments and agencies to pledge several
million dollars for the initial months of operation

Northern Ireland

It is worth noting, that all European Member States (with the possible exception of Italy) have some
form of external and internal mechanism for the investigation of complaints of police abuse.*” In the
majority of States, this competency rests within the Office of the Ombudsman, while in Belgium,
Cyprus, France, Ireland, United Kingdom and Northern Ireland, specialized bodies were created
whose sole responsibility and competence is the investigation of police misconduct.*

The current Office of the Police Ombudsman for Northern Ireland (OPONI) was established by a
Police Act of Northern Ireland in 1998, replacing the former Independent Commission for Police
Complaints (ICPC). It started operating in 2000.% Critics of the early legislation forming OPONI
stated that it was not sufficiently independent from existing investigatory structures. Subsequent
lobbying resulted in the Police (Northern Ireland) Act 2000 and then the Police (Northern Ireland)
Act 2003 in order to accomplish additional reforms.®> Although called the Police ~Ombudsman, I
OPONI could perhaps be more accurately described as a civilian body with responsibility for
oversight of the Police Service of Northern Ireland (PSNI).

23






reported to their District Commanders.

25






hearing, two were found not guilty, and two officers initially received either a caution or a fine but
these were overturned at a Chief Constable Review.'*

The most common type of allegation is a —failure in duty,ll which means, for example, the conduct
of a police investigation, a failure to investigate, a failure in communication, issues associated with
detention and the treatment and questioning of suspects.™®! During 2011/2012, failure in duty
allegations (2,091) represented 35% of all allegations made.*** —Oppressive behaviorll (1,944 in
2011/2012) represented 33% of all allegations made.***

Oppressive behavior is classified into sub-groups:
oppressive conduct/harassment — police acting in threatening manner or repeated searches for no
legitimate reason;
other assault —

27



Alternative Investigatory Practice - Russia

28


http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf
http://www2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf
http://www2.ohchr.org/english/bodies/cat/docs/ngos/joint-russian-report-new.pdf
http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf

agency, accountable directly to the President, on a par with the Prosecutor*s Office.

The investigating agencies and institutions of the Investigative Committee are to exercise their
powers independently of central and local government bodies and civil society associations and in
strict compliance with Russian legislation. In addition, the bringing of any pressure to bear on
investigating agencies or institutions of the Investigative Committee or their staff in order to
influence a decision of the Committee or impede its work in any way will be an offence under the
|6.W.147

In April 2012, special departments were established within the Investigative Committee for the
specific purpose of investigating crimes allegedly committed by police and other law enforcement
officials. This, according to the Investigative Committee‘s press statement, was in response to an
initiative by Russian human rights NGOs, and specifically —Public Verdict,II'*

29


http://www2.ohchr.org/english/bodies/cat/docs/CAT.C.RUS.5_en.pdf
http://www.publicverdict.org/topics/library/10137.html

would exist in all territorial divisions, with its administration located within the central office of the
Investigative Committee of Russia.™

Public Verdict also proposed that the competency of these units would include the investigation of
crimes committed by office

30


http://www.publicverdict.org/topics/library/10137.html
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In the context of this report, the term —safeguardsll refers to the legal and practical measures that can
be taken in order to prevent and eradicate torture and abuse of detainees. Safeguards could be
everything from the legal -right to an attorneyll to minimum levels of funding for investigations. In
the compilation of this research, a variety of safeguards were considered for study. Among the many
possibilities, a few are highlighted here as the most relevant for the current situation in Kyrgyzstan.

Complaints Procedures

Current Kyrgyz law does specify that a suspect has the right to file complaints about actions of
preliminary investigator, actions and decisions of the investigator, prosecutor.**® These complaints
can be filed by a complainant, defense council, legal guardian or designated representative. A
decision by a judge as to the lawfulness of the actions must be made within 5 days.'®’ However,
there are few details about how this right can be not only ensured, but made meaningful. It is further
unclear how this right is operationalized as it relates to complaints against arresting authorities while
a suspect is in custody.

Georgia

On Jan 16, 2001, the Georgian Minister of Internal Affairs created Human Rights Units to be
located within the Ministry of the Interior. *°® The Human Rights Unit of the Ministry of Internal
Affairs is also actively involved in the process of internal monitoring.™ MIA HRU systematically
carries out the internal monitoring of TDIs and monitors the health condition of persons placed
there. For this purpose, a monitoring group is created within the main unit, which consists of four
persons and carries out unexpected visits to all TDIs throughout Georgia.'®°

The MIA HRU also ensures the timely and effective handling of the complaints in order to disclose
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General Inspection investigates offences committed by the staff of the MIA based on the
disciplinary regulation of MIA and Police Ethics Code. All complaints transferred to General
Inspection by the monitoring unit are sent to the Prosecutors® Office of Georgia, which initiates an
investigation.

Additionally, the Ministry of Corrections and Legal Assistance initiated a practice, now seen in
multiple countries, where special complaints envelopes are disseminated to the prisoners.®> The
complaint envelopes clearly explain the rights of the persons deprived of liberty apart from being
used merely as envelopes. The prohibition of torture, inhuman, severe or degrading treatment is on
the top of the list of rights. Special boxes are installed for depositing the complaint envelopes. The
operation of these boxes is monitored by social service, internal monitoring bodies of Ministry of
Corrections and Legal Assistance and Public Defender. The complaint envelopes are numbered and
the correspondence is registered in special registration journal. 40,000 envelopes were distributed
within the first half of 2011.'%°

Alternative Complaints Reporting Practice - Bulgaria

Bulgarian legislation contains a number of provisions concerning action to be taken in respect of
cases of ill-treatment. Notable among these provisions are the several sections which discuss
mandatory reporting. Section 205 (2) of the Criminal Code of Procedure (CPC), which mandates
that public officials immediately inform the prosecutor‘s office of any facts related to a criminal
offence which may have come to their knowledge. The Code of Ethics of police staff and Instruction
No. 1z-1711 of 15 September 2009 contains specific obligations for the police to report to their
superiors acts of violence or inhuman or degrading treatment. Ministry of Interior (Mol) Instruction
Article 10 of Guideline No. 1z-2451 also states that a member of the police force who has become
witness to the acts under Article 9, shall intervene to prevent or put an end to any such act and shall
report it to his/her superior.'®* Further, the Ministry of Justice has issued specific instructions
concerning the obligatory reporting of injuries observed on persons admitted to prisons and
investigation detention facilities.

However, no centralized system for investigation of complaints has been set up because each
ministry and government agency (Mol, Ministry of Justice, Ministry of Health Care, Ministry of
Education and Science, Ministry of Labor and Social Policy, SAR and the State Agency for Child
Protection) has its own complaints follow-up system, including for investigation of alleged acts of
torture by officers of these institutions.
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Definition of Detention

Article 24(3) of the Constitution of the Kyrgyz Republic states that —-no one may be arrested
(apectoBaH), kept in custody (cogepxaTbcs nog cTpaxeit) or be deprived of freedom (nMweHHbIM
cB060/bl) except by court decision and solely on the basis of and in accordance with the procedures
established by the law.ll Persons may only be detained in accordance with procedures established by
law.'®® Currently in Kyrgyzstan, -Detention, |l or —3agepxatuell is defined as a “coercive procedural
action, which essentially consists in imprisoning a suspected person for a short period (up to forty-
eight hours) pending a judicial warrant.**®l
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the moment at which his or her official transcript is created in the facility -IpoTokon o
3agep>kaHun. |l

As described above, Articles 5 and 1107°
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address the issue.!”® One simple procedural step that they have taken involves reporting and

registration requirements. To ensure that the factual moment of detention is reported, the detention

registry forms include two boxes — one for the factual detention and the other for when a detainee is
brought into a police station.*”’

United States
As elaborated further below, the American Doctrine on detention and procedural safeguards stems
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established by the law.lI"® The Constitution also enshrines the right of all persons to be presumed

innocent until proven guilty, and that all doubts should be resolved in favor of the accused.'®

The Constitution goes on to state that —Any detained person shall be informed urgently of the
grounds for his/her detention, have rights explained and ensured, including the right of medical
inspection and assistance from the doctor.ll

Regarding the right to legal assistance, English Language translations of Article 24(5) of the
Constitution of the Kyrgyz Republic state that from —-the moment of actual detention a person should
be kept safe, such person shall be granted an opportunity to protect himself/herself personally, enjoy
qualified legal aid from a lawyer as well as have an attorney.lI**® The actual text of the Constitution
refers to this moment as —thakT1ueckoro AuLeHns cso6ogpl. I’

As described in the report above, the term —nuweHne ceo6oasl,ll means the moment of deprivation
of liberty; this term is currently defined under the Kyrgyz Criminal Code in Article 49.*% Again,
this article refers to a post-sentencing period where a person is convicted and sent to a penal colony,
a penal settlement or a jail.*®® Under this interpretation, the Constitution could be said to effectively
mean that the right to legal aid would not ensue until after the first instance legal proceedings had
finished. It would seem that this interpretation would be counter to any intention the drafters would
have had.

Importantly, the moment referenced in the Constitution, adds the word —factualll or —-thakTnyeckoroll
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In practice, this would mean that from the moment a person was apprehended by an authority, or the
moment at which the person no longer felt free to leave the presence of the authority, he or she
would have the right to representation by an attorney. In order to make this right have any meaning,
the right of the detained person to remain silent must also attach from the factual moment of
detention.

This must all be read and considered jointly with existing procedural guarantees contained within
the Criminal Code and the Criminal Procedural Codes, as referenced above. While this section will
not redefine detention, it is important to note that there is no clear, legally significant definition for
the period between when a person is —apprehendedll or encounters the police and the moment at
which they factually enter the detention or interrogation facility. Further, as detailed in CPC Article
95(1) official have three hours, during which there appear to be no legal protections, to create the
Protocol on the Detention of a suspect. Tm[(would )-9(ha)4(ve)4ld9.
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Lastly, confessions alone shall not be the basis for a conviction, and the burden of proof rests on the

accuser.!®

Bulgaria
As mentioned above, in Bulgaria, the police have a
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logs are kept in detention facilities and a copy can be subpoenaed or shared upon the demands of a
prosecutor.?%®

Any procedural actions restricting or otherwise affecting the rights of persons involved in criminal
proceedings, e.g. forced medical treatment, stricter regime of imprisonment, replacement of the
penalty of probation with imprisonment, or transfer of convicted felons, may only be performed
subject to a court order.?*

United States
As stated above, the American Doctrine on detention and procedural safeguards stems from the
Supreme Court case in Miranda v. Arizona.?®® The Court in Miranda found that:

—the prosecution may not use statements, whether exculpatory or inculpatory, stemming from
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to the exclusionary rule, including times when evidence was also discovered from an independent
source, the evidence would have been found despite the violation of rights, the discovery of the
evidence was to tenuously linked to the illegal action, and when the violation of rights (for example
problems with a search warrant) was in good faith.?**
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Torture and Inhuman or Degrading Treatment or Punishment (CPT) indicated that they had been put
in a position to promptly notify their family or another third party of their situation.**

Interestingly, OSI — Sofia held a year-long program which distributed cell phones to police officers
for detainee use in order to notify of custody. The program was extremely successful in decreasing
instances of police officers* refusal of cell-phone use to detainees for notification of custody. This
suggests that issues with the right to notification of custody may exist due to a lack of resources and
not police incompetence or ill will 2

Forensics and Medical Examinations of Detainees

As mentioned above, in Kyrgyzstan, detainees currently should undergo a medical examination any
time they are brought to a temporary detention ward or any time a complaint is made regarding a
physical assault perpetrated by the officers of a preliminary investigation or an on-going
investigation.?!” Medical evaluations can serve a dual purpose, the first being monitoring detainees
for strictly health related reasons, the second, often referred to as —forensic examinations,ll can also
be utilized to gather and document evidence physical and psychological harm for legal purposes.?*®
However, there is evidence that these examinations (in Kyrgyzstan) fall far short of international
standards for investigations, which could turn up evidence of abuse.?*®

There are many factors, which combine to create barriers to effective medical evaluations and
forensic investigations of allegations. One of the major barriers to effective investigations lies in the
structural and functional dependence of medical examiners on State Authorities. Forensic
examinations (those ordered by a judicial authority) are largely carried out by personnel within the
Republican Bureau Forensic Examinations, which is housed within the Ministry of Health.??° As of
2011, there was only one doctor on staff in a Temporary Detention Center (IVS) within all of
Kyrgyzstan. As those Centers are under the control of the Ministry of the Interior, so are their
medical personnel.?! The MOI is the same structure which employs the police, police investigators
and IVS staff, which complicates the situation in those cases where it is the police, investigators or
IVS staff accused of perpetrating the abuse.

25 CPT/Inf 2012, p. 19

218 Interview with OSI-Sofia staff April 2013 by TSPC researcher Bakhtiyor Avezdjanov.

27 Criminal Procedural Code of the Kyrgyz Republic, Section 2 Court and Parties to the Criminal Process Chapter 6 Participants of Criminal
Proceedings Defending Their Rights and Interests or the Rights and Interests of Persons They Represent, Article 40 (5) Rights and Responsibilities of
the Suspect (2013). Actual Text: Tpu Kaaom A0OCTaBAeHUM NOLO3PEBAEMOro B M30NATOP BPEMEHHOTO COLEPXKaHWA, a TakxkKe npy NOCTyMnaeHUu
»anobbl OT HEro Camoro, ero 3aLiMTHYKa, POACTBEHHNKOB O MPUMEHEHUN K HEMY (IM3NYECKOro HaCWMA CO CTOPOHbI PabOTHWUKOB OpPraHoB f03HaHKA
1 CNeacTBys OH NMOANEXUT 0653aTeNbHOMY MeAULIMHCKOMY OCBWETENbCTBOBAHUIO C COCTaB/IEHVEM COOTBETCTBYHOLLEro AOKYMeHTa. O6s3aHHOCTb
npoBefeHNs MeyLIMHCKOrO OCBUAETEIbCTBOBAHWSA BO3M1AraeTca Ha afMUHMCTPALMIO U301STOPa BPEMEHHOTO COLEPKaHNS.

218 This report uses the same definition for —forensic medical,ll as defined by Physicians for Human Rights in Ending Impunity: The Use of Forensic
Medical Evaluations to Document Torture and 11l Treatment in Kyrgyzstan; A briefing paper by Physicians for Human Rights, Oct 2012 at footnote 2.
https://s3.amazonaws.com/PHR_Reports/2012-kyrgystan-ending-impunity.pdf.

2% Ending Impunity: The Use of Forensic Medical Evaluations to Document Torture and 1ll Treatment in Kyrgyzstan; A briefing paper by Physicians
for Human Rights, Oct 2012.

https://s3.amazonaws.com/PHR_Reports/2012-kyrgystan-ending-impunity.pdf.

220 provision on Republican Bureau of Forensic medical examinations under the Ministry of Health dated 27 March 2012. p. 25.

221 Interview with Elena Halitova, August 2013, by TSPC staff.
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Georgia

A new Code of Criminal Procedure (CPC) entered into force in Georgia in 2009 and transformed the
whole criminal process from an inquisitorial to an adversarial one.?* It introduced innovations such
as: a jury system; a significant increase in the extent of the equality of arms of the parties in
obtaining and submitting relevant evidence before the court; the role of the judge as an arbiter with
no power to call evidence or to order the conduct of investigative measures on his/her own account;
the burden of proof placed on the prosecution; a ban on the questionin